AVRASYA |NCELEMELERI MERKEZI

CENTER FOR EURASIAN STUDIES AViM Commentary * No: 2017 / 45 « May

A FLAGRANT VIOLATION OF INTERNATIONAL LAW: THE CASE OF NAGORNO-
KARABAKH

Ali Murat TASKENT

Analyst (2015-2017)

A conflict of nearly three decades, the Armenian occupation of Nagorno-Karabakh and the
seven surrounding regions continues to be a matter that necessitates serious attention.
While Armenia has been trying to sustain the unlawful situation in Nagorno-Karabakh, the
third parties failure in facilitating the resolution of the conflict has contributed to the
maintenance of the status quo that is a major source of instability in the South Caucasus
with a potential to turn into a serious confrontation between the two sides.
Correspondingly, the recently published report titled Legal Opinion on Third Party
Obligations with Respect to lllegal Economic and Other Activities in the Occupied
Territories of Azerbaijan,[1] which was prepared by Prof. Alain Pellet[2] and circulated as a
United Nations General Assembly and the Security Council document, draws a general
legal context of the situation in Nagorno-Karabakh and reveals the wrongful acts of
Armenia in the occupied territories of Azerbaijan. The report elaborates on the legal
consequences arising from the direct or indirect involvement of third States, as well as
natural and legal persons, the responsibility of third parties (states, natural and legal
persons) involved in the illegal activities of Armenia, and measures that might be taken by
international community.

The report explains in detail that according to international law, the secession of Nagorno-
Karabakh cannot be justified on the basis of the right of peoples to self-determination.
This is due to a) the unlawful use of force of Armenia, and b) the violation of Azerbaijans
sovereignty and territorial integrity. Therefore, the report concludes that the situation
prevailing in Nagorno-Karabakh is that of a belligerent occupation by Armenia.[3]

The report reveals several contradictions within the Armenian discourse. For instance,
Armenia claims that the Armenians of Nagorno-Karabakh exercised their right to self-
determination of which they had been deprived by Azerbaijan since, on 26 November
1991, the Azerbaijani Parliament had abolished the autonomy previously enjoyed by
Nagorno-Karabakh. However, the report argues that this argument is contradictory: it
shows that up to the armed conflict Nagorno-Karabakh and its inhabitants enjoyed a
status of autonomy, which seems, without much doubt, largely correspond to the
generally admitted standard of self-determination. Therefore it is stated in the report that
the deprivation of autonomy was the consequence, not the cause, of the armed conflict.




Indicating that the right to self-determination is a peoples pursuit of its political,
economic, social and cultural development within the framework of an existing state, the
report states that the right to self-determination can mean the right to
independence/secession in specific conditions that is not the case with regard to Nagorno-
Karabakh: in cases of alien subjugation, domination and exploitation or cases involving
colonial or occupied peoples.[4] Therefore, the report, states that population of Nagorno-
Karabakh can only be granted the highest degree of self-rule within Azerbaijan but not
independence.[5]

Another noteworthy contradiction involves Armenias stance with regard to the so-called
Nagorno-Karabakh Republic (NKR). The Government of Armenia claims the NKR is a
sovereign, independent state possessing all the characteristics of an independent state
under international law and it exercises control and jurisdiction over Nagorno-Karabakh
and the territories surrounding it. However, the report points to the fact that the NKR has
not been formally recognized as a State by the Republic of Armenia itself, let alone by
other countries,[6] suggesting that even Armenia is well-aware that its hands are tied
since it is in breach of Charter of the United Nations as Article 2 of the Convention states
that All Members shall refrain in their international relations from the threat or use of
force against the territorial integrity or political independence of any state, or in any other
manner inconsistent with the Purposes of the United Nations.

Armenia has been using the argument of the independence of NKR to divert attention
away from Armenias involvement in the Karabakh conflict and paint NKR as the direct
party of the conflict to avoid any responsibility in the face of international law. However,
as mentioned in the report, there seems to be little doubt that the situation prevailing in
Nagorno-Karabakh is the result of the use of military force by Armenia. In spite of
Armenias weak and unpersuasive denials, this military involvement was in fact
acknowledged by the highest Armenian authorities and is attested from numerous various
independent sources.[7] Furthermore, the European Court of Human Rights (ECtHR), in its
verdict regarding Chiragov and Others v. Armenia case, which is also quoted at length in
the said report, confirms that Nagorno-Karabakh and the surrounding territories are under
Armenias occupation by highlighting Armenias effective control in the said regions:[8]

[ *fhe Republic of Armenia, from the early days of the Nagorno-Karabakh conflict,
has had a significant and decisive influence over the NKR, that the two entities are
highly integrated in virtually all important matters and that this situation persists to
this day. In other words, the NKR and its administration survives by virtue of the
military, political, financial and other support given to it by Armenia which,
consequently, exercises effective control over Nagorno-Karabakh and the
surrounding territories, including the district of Lachin.

The report also points out that the Azerbaijanis in Nagorno-Karabakh and the surrounding
districts were victims of an ethnic cleansing.[9] Before the war, the Azerbaijani population
constituted around 25 per cent of the population of the Nagorno-Karabakh and the
exclusive population of the surrounding territories. Now, the Armenian population is
estimated to be around 95 per cent of the total population of this area. This change has
been due to the actions of the Armenian forces as well as the establishment of




settlements and transfer of populations that resulted in the above demographic change;
while casting out the native Azerbaijani population of the occupied Azerbaijani territories,
Armenia has been settling ethnic Armenians in these territories since the very beginning.
These are violations of the law of belligerent occupation, particularly Article 43 of the
1907 Hague Regulations and Article 49 of the Fourth Geneva Convention of 1949. Indeed,
especially in recent years following the crisis in Syria, Armenia has been in an effort to
settle Syrian Armenians in the occupied territories of Azerbaijan.

Apart from these unlawful settlement policies, the report also elaborates on numerous
other illegal activities of Armenia and its serious breaches of obligations arising from
norms of international law (the exploitation of the Azerbaijani natural resources in the
occupied territories, the alteration of the cultural heritage of the region, promotion of the
occupied territories as a touristic destination, organization of illegal visits and other
activities, changes in the infrastructures and exploitation of the telecommunication
network, etc.), all of which are also explained in detail in the Azerbaijani Foreign Ministrys
report titled Illegal Economic and Other Activities in the Occupied Territories of Azerbaijan.
[10] All these activities can be can be regarded as an attempt to Armenianize the
occupied territories of Azerbaijan, further complicate the settlement of the Nagorno
Karabakh conflict and thus, sustain and benefit from the status quo in the region.
Unfortunately, third country companies via their economic activities and organizations
under the name of humanitarian assistance[ll] have been also contributing to the
adverse unlawful situation in the occupied territories.

Consequently, the report points out that, under international law, third countries are
responsible to take the following measures: a) the non-recognition of the situation created
by the above-mentioned serious breaches; b) the prohibition of aid or assistance in
maintaining that situation; and c) the exclusion of any immunities for the authors of these
serious breaches. The report also indicates that all states are required to invoke the
responsibility of Armenia and to take measures against it, including by means of
sanctions, as well as criminal prosecutions and civil proceedings.[12]

Indeed, as explained in the 57-page report, third countries must avoid any actions
contributing to the maintenance of a status quo in the occupied territories of Azerbaijan.
Yet, it can be observed that there is an opposite stance especially in the West, as proven
for instance by the recent visit of Belgian parliamentarians to Nagorno-Karabakh.[13]
Unfortunately, such moves acknowledging the Armenian occupation of Azerbaijani
territories hamper the efforts towards the resolution of the Nagorno-Karabakh conflict,
and by doing that, increase the possibility of eruption of a full-scale war in this volatile
region. Therefore, third countries would be well-advised to adopt a firmer stance against
Armenias activities and to avoid any action that would compromise a settlement in the
region in accordance with international law and the territorial integrity of Azerbaijan. The
international community must pay serious attention to keeping the basic international
legal principles intact, especially in the case of Nagorno-Karabakh conflict.
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