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One chamber of Switzerlands parliament adopted a resolution in 2003 which stated that
the National Council recognizes the Armenian Genocide of 1915. It calls on the Swiss
Government to take necessary action and relay its position through the usual diplomatic
channels despite Swiss governments opposition at the time. Thus, when Dogu Perincek
publicly announced that the Armenian Genocide was an international lie during various
conferences in Switzerland in 2005, Armenian Diaspora filed complaints against him
depending on the aforementioned bill adopted in 2003. As a result he was found guilty of
racial discrimination in accordance with the Swiss Criminal Code on the grounds that his
motives were of a racist tendency. Furthermore, his appeals were rejected by the Criminal
Cassation Division of the Vaud Cantonal Court and later by the Federal Court on
December 2007. Perincek then brought his case before the European Court of Human
Rights on the grounds that in accordance with the Article 10 of the European Convention
of Human Rights, Swiss courts breached his freedom of expression. ECHR announced its
decision regarding the Perincek v. Switzerland case on 17th of December 2013. The case
concerned his criminal conviction for publicly questioning the Armenian genocide
allegations. We will be analyzing some of the major points at this decision and then share
our views on the future implications as well as presenting an overall evaluation and the
meaning of the decision.

The result of the case was as expected, that the case would result in his favor, that the
Swiss courts had breached his freedom of expression under the Article 10 of the ECHR,
and despite the possibility of indicating some reservations on the hurtful character of his
statements, the decision would be that these statements are within the freedom of
expression as defined in the ECHR. Moreover, it was expected that, the Court would be
unwilling to get intermingled in any discussion on the Armenian genocide allegations, but
rather limit its decision within the limits of the freedom of expression as defined in the
Article 10. i

Court ruled in favor of Dogu Perincek and stated that the Swiss courts violated the Article
10 of the ECHR. Moreover the decision establishes some very important legal precedents
for the future possible attempts regarding the Armenian genocide allegations by the




Diaspora and Armenia.

Decision states that, Perinceks comments are protected by Article 10, as he never
questioned the massacres and deportations perpetrated during the years in question ¥
(N)or had he expressed contempt for the victims of the events.ii Limitations to the Article
10 and defined at Article 17 do not apply for Peringek, since he was never convicted or
prosecuted for inciting hatred or violence, and however sensitive and controversial they
might be ¥ (Perincek) had not used his right to freedom of expression for ends which were
contrary to the text and spirit of the Convention (of Human Rights). Thus, the limit to the
freedom of expression is inciting hatred and violence, and diaspora Armenians for a long
time argued that even the expression that there was no Armenian genocide itself is
violence and hatred against the Armenians, a genocide which is established unanimously
by the scientific and international community. On the contrary, both the ECHR and the
related case-law suggest that however offensive, shocking or disturbing they are,
Peringeks comments are within the limits of the freedom of expression. Furthermore,
Swiss government argued that Perinceks comments posed a serious risk to public order, a
weak referral to the 2nd point in the Article 10, namely the public safety an argument
which was found insufficient for the measures against Perincek. Thus the Court highlights
that Perinceks insistent exposure of himself on Swiss territory to a criminal sanction
prescribed by law was in fact of a historical, legal and political nature which was part of a
heated debate. Moreover, Court acknowledged the fact that it would be very difficult to
identify a general consensus in the academic community concerning the Ilegal
characterization of the events of the time as genocide.iii For a long time, both the Turkish
State and some very courageous scientists from around the world argued that there is a
one-sided historical narrative that is promoted internationally on the Armenian genocide
claims whereas the historical reality is much more complex than it seems. Remember
Prof. Bernard Lewis case in France, when he was sentenced to pay one franc as damages
on the grounds that by concealing elements contrary to his opinion, he neglected his
duties of objectivity and prudence.iv Recently, as a result of a massive campaign, Prof.
Justin McCarthy was verbally attacked during his visit to Australia, as a result of which
most of his academic talks scheduled during his visit were cancelled under pressure.v

The statement of the existence of a heated debate is of critical importance also for
another reason, as it reveals the fact that the decisions/resolutions by the Parliaments of
a number of countries recognizing the Armenian genocide allegations are in fact of
political nature and have no judicial ramifications. In the sense that these
decisions/resolutions are political, they do not reflect a historically or legally confirmed
truth; as the Court states, even the Federal Court of Switzerland itself admitted that there
was no unanimity in the community as a whole concerning the legal characterization in
question. Hence, these recognitions had not necessarily come from the governments of
those states but from parliaments or one of their chambers, which amount to 20 out of
190 countries.

Since the WWII, Armenian Diaspora tried to impose the view that the Armenian genocide
was the first genocide of the century. Holocaust and the following developments created a
psychological sympathy for those nations who became the victims of the horrors of the




War, a sentiment which the Armenian diaspora quickly adopted. In fact, they attempted to
compare the Armenian genocide with the Holocaust and draw attention to their
allegations before the international community. vi ECHR decision clearly put aside the
possibility of a comparison of the two cases, since there had been a clear legal basis for
the Holocaust, while the current case did not. The focus of the Court is the existence of a
decision by an international court; Armenians never openly and unilaterally made their
case before an international court as defined in the 1948 Genocide Convention. On the
contrary, as the recent attempts show, Diaspora Armenians try to bring their allegations
before the courts of other countries with obligue methods and fail.vii In addition, Court
affirms that the term genocide is a precisely defined legal concept, and the case-law of
the ICJ and the ICTR suggests that the existence of the intent to destroy (dolus specialis)
not only certain members of a particular group but all or part of the group itself must be
proved. All the evidence suggests that

"There is no evidence of a decision to massacre. On the contrary, there is considerable
evidence of attempts to prevent it, which were not very successful. Yes there were
tremendous massacres, the numbers are very uncertain but a million may well be likely ...
[and] the issue is not whether the massacres happened or not, but rather if these
massacres were as a result of a deliberate preconceived decision of the Turkish
government... there is no evidence for such a decision.viii"

It is obvious that the Swiss courts were biased in their conviction against Perincek.ix In
fact, his basic right to right of defense was breached when his statements -that the
Armenians at the time revolted against the Ottoman state and committed massacres long
before the relocation decision of 1915- were excluded from the decisions of the court on
the grounds that they were outrageous and unacceptable.x

Diaspora Armenians and the Armenian government accelerate their efforts before 2015,
but until now both in the US where diaspora is highly organized and politically influential,
and in Europe, the results are not encouraging. A recent decision by the ECHR on the
Katyn massacres is of significance in that respect. The subject of the case was the mass
killings that took place at

Katyn (Russia) during the division of Poland between the Nazi Germany and the USSR. The
court ruled that it had no jurisdiction over the massacre itself or the subsequent
treatment of the relatives of the dead because the massacre took place a decade before
the rights convention became international law and 58 years before Russia acceded to it,
in 1998.xi Another decision by the US Supreme Court constituted a major setback for the
Diaspora Armenians in the US that annulled the 354.45 of the California Civil Code of
Procedure on the grounds that the law interfered with the Presidents authority to dictate
foreign policy.

Lastly, it is still early to consider Peringek case closed. The opposing views by judges Pinto
and Albuquerque no doubt provide encouragement for continuing with the Armenian
propaganda. Nevertheless, the decision will be marked as a reminder for the Armenians to




realize that their political propaganda has its limits in the international arena.
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