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In November 2015, European Court of Human Rights (ECtHR) published a fact sheet on
the hate speech cases brought before the ECtHR.[1] This fourteen page fact sheet refers
to 37 cases, summarizes 25 of them and classifies these cases into 18 sets.[2] ECtHRs
classification of the cases reveals that the Court evaluated cases regarding 1) offenses
against ethnic, racial and religious and national groups, 2) threat to democratic order, 3)
homophobia, 4) apology to violence, 5) insulting state officials and 6) negationism and
revisionism under the category of hate speech.

Comparison of these cases reveals an interesting contrast between the cases of
negationism and revisionism and other cases classified under hate speech; whereas other
cases are all related to real or symbolic violence against persons or groups of persons,
cases of negationism and revisionism are eventually about disputing the verity of a crime
against humanity and/or challenging the common knowledge about that crime. Moreover,
the ECtHR either dismissed all the appeals of the defendants convicted for negationism
and revisionism or ruled against them.

The fact sheet summarizes 2 cases (Garaudy v. France and MBala MBala v. France) and
refers to 2 others (Honsik v. Austria and Marais v. France) as cases about negationism and
revisionism. Notably, all these four cases are exclusively related to the denial of the
Jewish Holocaust or some aspects of the common knowledge on the Jewish Holocaust or
promoting such denial.

The ECtHR categorizes the Jewish Holocaust as a clearly established historical fact.
Conspicuously, Jewish Holocaust is the only historical event that the ECtHR categorizes as
such. According to the ECtHR, disputing the common knowledge about the Jewish
Holocaust (ex: existence of gas chambers, number of the victims, the meaning of the final
solution etc.) does not amount to historical research or a historical debate. On the
contrary, such attempts are categorized as acts that seek to rehabilitate the Nazi ideology

AVI Avrasya incelemeleri Merkezi
Center for Eurasian Studies




and taken as an accusation against the victims of the Nazi crimes for falsifying the history.
The Court considers these as racial defamation, incitement to hatred, and correspondingly
racism and anti-semitism. The ECtHR deems these as adjacent to the spirit of the
European Convention of Human Rights and also as treats to the public order and
reputation of the others. Through these associations, the ECtHR categorically rejects that
denial of the common knowledge on Jewish Holocaust merits the protection of the
European Convention of Human Rights.

The Perincek v. Switzerland Case

After Perincek appealed to the ECtHR against Switzerland, the Second Chamber of the
ECtHR declared its judgment on 17 December 2013. In its verdict the ECtHR Second
Chamber underlined the importance of open discussion on sensitive and controversial
issues as one of the fundamental aspects of freedom of expression. The Court stated that
proving the existence of a genocide was not easy and expressed its doubt whether there
could be a general consensus [on this issue] ¥*[ITII] that historical research was by
definition open to discussion and a matter of debate. The Court sustained that debates on
issues that have not been fully settled were to the interest of the public. It also expressed
its doubts on imposing criminal sanctions on individuals questioning the official view. The
Court refused that rejection of the legal characterization as genocide of the 1915 events is
to incite hatred against the Armenian people and poses a serious risk to public order.[3]

Consequentially, the ECtHR Second Chamber stated that:

In this connection, the Court clearly distinguished the present case from those
concerning the negation of the crimes of the Holocaust. In those cases, the
applicants had denied the historical facts even though they were sometimes very
concrete, such as the existence of the gas chambers. They had denied the crimes
perpetrated by the Nazi regime for which there had been a clear legal basis. Lastly,
the acts that they had called into question had been found by an international court
to be clearly established.[4]

Following this judgment, the Swiss government appealed to the Grand Chamber of the
ECtHR. The ECtHR Grand Chamber declared its final judgement on the case on 15 October
2015. In this judgment, the ECtHR refrained from making comparisons between the Jewish
Holocaust and the 1915 events. But, it repeated that Perinceks statements bore on a
matter of public interest and did not amount to a call for hatred or intolerance and they
could not be regarded as affecting the dignity of the members of the Armenian
community to the point of requiring a criminal law response in Switzerland. Therefore, the
Court ruled that Perinceks criminal conviction in order to protect the rights of the
Armenians was unnecessary in a democratic country.

Armenian media by and large remained silent on the final judgment of the Court. Only few
identical articles were published that emphasized the omission of the comparisons
between 1915 events and the Jewish Holocaust as an accomplishment and underscored
the views of the dissenting judges. By that, the Armenian media tried to save face when
the genocide lobby met its Waterloo in Strasburg.
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Yet, the difference between the stern approach of the ECtHR to the cases related to the
denial of the Jewish Holocaust and its final judgment on the Perincek v. Switzerland case
reveals that the decades long struggle of the genocide lobby to equate the 1915 events
with the Jewish Holocaust came to a naught.

The ECtHR judgment indirectly established that, on the contrary to what the genocide
lobby hopes to makes us believe, the 1915 events are not one of the clearly established
historical facts. This judgment, moreover, confirmed that debating these events do not
amount to racial defamation or incitement of hatred. As such, the ECtHR confirmed the
incompatibility between Holocaust Denial and disputing the dominant view on the 1915
events.

[1] See, http://www.echr.coe.int/Documents/FS_Hate_speech ENG.pdf

[2] These sets are: Ethnic hate; Negationism and revisionism; Racial hate; Religious hate;
Threat to democratic order; Apology of violence and incitement to hostility; Calculating
homophobic leaflets; Condoning terrorism; Condoning war crimes; Denigrating national
identity; Display of a flag with controversial historical connotations; Incitement to ethnic
hatred; Incitement to national hatred; Incitement to racial discrimination and hatred;
Incitement to religious intolerance; Insult of state officials; Hate speech and the internet.

[3] See, http://hudoc.echr.coe.int/eng# {%22itemid%22:[%22003-4613832-5581451%22]}

[4] Ibid.
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